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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

2 SEcTION 1. 292.35 (1) (am) of the statutes is created to read:

3 292.35 (1) (am) “Financial assistance” means money, other than a loan,

4 provided by this state to pay a portion of the cost of ihvestigation and remedial action

5 for a site or facility, except that “financial assistance” does not include money

g prov1ded by the state because the state is a responsible party at a site or facility.
ey &M,_____?

(& SEcTION 2. 292.35 (5 of the statutes is renumbered 292.35 (2) (intro.) and

8 amended to read:




7

SECTION 2

292.35 (2){(intro.) /APPLICABILITY. [This section only applies to a s1te or facﬂlty

( 1 I<
if the any of the following criteria is satisfied: and e ,Mg’, 7‘1& 4,;?( s

od‘

(a) The site or facility is owned by a local governmental umtl

2

e
SECTION 3. 292.35 (2) (b) of the statutes is created to read:

292.35 (2) (b) The local governmental unit is a responsible party at the site or
X of Hha r,,(/om?cff? i?ﬁ # [ Ne focal gorernmndal conih
b tion rr(

facility and,commits itself, by reso of its governing body, to paying more than

50% of the amount determined by subtracting any financial assistance received for
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the site or facility from the total cost of investigation and remedial action for the site

10 B e e facil g 5 larst 1 P ool G i closed.
11 SECTION 4, 292.35 (Zg)‘(%g) of the statutes is created to read:
12 292.35 (2g) (bg) 1. A transporter who is notified by certified mail by a local
13 governmental unii: that the transporter is a responsible party at a site or facility shall
14 submit any records requested by the local governmental unit relating to the
15 transport and disposal of waste at the site or facility. The transporter shall submit
16 the records to the local governmental unit within 90 days of receiving the request.
17 2. If any records requested under subd. 1 were lost or destroyed before the
18 transporter received notice under subd. 1., the transporter may, within 90 days of
19 receiving the request under subd. 1., submit an affidavit that includes all of the

20 following:

21 a. A statement that the records are no longer available.
22 b. A statement that the transporter will cooperate by providing deposmons
c/‘,Q WWM
@ statements, and other materials reasonably sought by the’ unit, or an
24 allocator appointed under sub. (3) (a), that will aid in the process of allocating

| 25 responsibility for the costs of investigation and remedial action at the site or facility.
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SEcTION 4

c. A description. of the process used by the transporter to search for the records.

3. A transporter shall provide depositions, statements, and other materials
reasonably sought by the KgSpon@ib}!%?lﬁig, or an allocator appointed under sub. (3)
(a), that will aid in the process of allocating responsibility for the costs of
investigation and remedial action at the site or facility. |

4. If a transporter discovers additional records more than 90 days after
receiving a request under subd. 1., the transporter shall immediately submit the
records to the local governmental unit, along with an explanation of why the records
were not submitted earlier.

SEcTION 5. 292.35 (2&br) of the statutes is created to read:

202.35 (2g) (br) If a person fails to comply with par. (f)/) or (bg/), the local
governmental unit may bring an action in circuit court to compel compliance. In an
action under this para‘tc/graph, the court may require a person who failed to comply

Ve o e
with par. (b) or (bg) to pay costs and, notwithstanding s. 814.04 (1), reasonable

SECTION 6. 292.35 ('-2)1'() (a) of the statutes is amended to read:

292.35 (2r) (a) The local governmental unit shall, in consultation with the
department, prepare adraft report that identifies and evaluates options for remedial
action plan at the site or facility and identifies the local governmental unit’s
preferred remedial option. The local governmental unit shall submit the remedial

action option report and a list of responsible parties to the department.
X ;
SEcTION 7. 292.85 (2r) (b) of the statutes is amended to read:

292.35 (2r) (b) Upon-eompletion receipt of the-draft remedial action plan option

report, the
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SECTION 7
department shall schedule a public hearing to receive comments on the draft
remedial action plan option report and the list of responsible parties. The
department shall provide public notice of the hearing by publishing a class 2 notice,
under ch. 9§5 The department shall prbvide notice to listed responsible parties by

certified mail. The notice to responsible parties shall offer the person receiving the
notice an oppdrtunity to provide information regardin‘g the status of that person or
any other person as a responsible party, Iiotice and a description of the public
hearing, and a description of the procedures in this section. At the public hearing,
the local governmental unit department shall solicit testimony on whether the draft
preferred remedial option in the remedial action.plan options report is the least
eostly most cost effective method of meeting the standards for remedial action

promulgated by the department by rule. The loeal governmental-unit department
shall accept written comments for at least 30 days after the close of the public
hearing.
X .
SECTION 8. 292.35 (2r) (c) of the statutes is amended to read:

292.35 (2r) (c) Upon No later than 90 days after the conclusion of the period

for written comment, the local-governmental unit department shall prepare-a

preliminary remedial action-plan issue a decision specifying an approved remedial
option, taking into account the local governmental unit’s preferred remedial option,

the written comments, and the comments received at the public hearing and-shall

.._Q_If the department fails to issue a decision within the time
required, the local governmental unit’s preferred remedial option is approved and

constitutes the department’s decision. The decision is subject to review under s,
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7
the department shall also issue a list of responsible parties, making any revision to %&{4

>
[

, e _
| the list provided under par. (a) that the department determines is appropriate

taking into account the written comments and the comments received at the public

hearin% e {7}""‘/

SECTION 9. 292.35;&) (title) of the statutes is amended to read:

292.35 (3) (title) Orrer COST ALLOCATION, OFFER TO SETTLE; SELECTION OF UMPIRE.

/ 292.35@)(0S)
SEcTION 10. 292.35 (3) (a) of the statutes is renumbere% d 292.35 (8) (as)

(intro.) and 2., as renumbered, fs/amended to read:

292.35 (8) (as) (intro.) ivi ’5—

pvehmmar—y—yemeéal—aenen—plan Once a cost allocation decision has been made
under par. {aml the local governmental unit shall serve provide an offer to settle

.....

; \[)MV
epfae}hty—eﬁt‘basgg on the cost allocation decision to each of the responsible parties

v~
summons-unders- 80111 listed under sub. (2r) (¢) by certified mail and shall notify
the department that the offer to settle has been served mailed. The local

governmental unit shall include in the offer to settle all of the following information:

2. The names, addresses, and contact persons, to the extent known, for all of
the responsible parties }éeﬁt}ﬁed—by—the—leeal—gevemmen%a-l—&nﬁ

SECTION 11. 292.35 (3) ( ‘; of the statutes is created to read:

292.35(3) ( ) The local governmental unit may appoint a person to make a cost
allocation among the responsible parties at a site or facility. If the local governmental
unit uses an allocator, the allocator shall submit a preliminary cost allocation to the

local governmental unit no later than 90 days after the department issues a decision
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SEcTION 11

v

under sub. (2r) (c). If the local governmental unit does not use an allocator, the local
governmental unit shall prepare al preliminary cost allocation no later than 90 days
after the department issues a decision under sub. (2‘r/) (c).

SECTION 12. 292.35 (3) (ae) of the statutes is created to read:

292.35 (38) (ae) The local governmental unit shall hold a public hearing on the
preliminary cost allocation under par. (z( At least 14 days before the public hearing,
the local governmental unit shall mail a notice of the public hearing to all responsible
parties listed under sub. (2r)‘?c). The local governmental unit shall also publish a
class 2 notice, under ch. 98‘g, of the hearing in a local newspaper with circulation in
the area where the site or facility is located. The local governmental unit shall accept
comments on the cost allocation for 30 days after the close of the public hearing.

SECTION 13. 292.35 (3) (am) of the statutes is created to read:

292.85 (3) (am) If an allocator is used under par. (%f the allocator shall make

a final cost allocation decision, taking into account the written comments and

- comments received at the public hearing and subject to sub. (65), and provide the

cost allocation decision to the local governmental unit and the responsible parties no
later than 90 days after the close of the public comment period under par. (aé{ Ifno
allocator is used, the local governmental unit shall make a final cost allocation
decision, taking into account the written comments and comments received at the
public hearing and subjeét to sub. (6n{), and provide the cost allocation decision to
the responsible parties no later than 90 days after the close of the public comment
period under par. (é{e).

SECTION 14. 292.35 (3) (aw) of the statutes is created to read:

292.35 (3) (aw) If a responsible party accepts the offer to settle under par. (als/),

the responsible party shall notify the local governmental unit of the acceptance. If
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SEcCTION 14

1 a responsible party rejects the offer to settle, the responsible party shall notify the
2 local governmental unit, in writing, of the basis for the rejection no latef than 30 days
3 after receiving the offer to settle. Upon receipt of notice of rejection, the local
4 governmental unit may request the department to select an umpire.
5 SECTION 15. 292.35 (3) (b‘))gf the statutes is amended to read:
6 292.35 (3) (b) The department shall maintain a list of competent and
7 disinterested umpires who are environmental experts and are qualified to perform
8 the duties under subs. (4)/1:0 (é). None of the umpires may be employees of the
9 department. Upon receiving netiece a request from a local governmental unit under
10 par. (&) (gyv_{, the secretary or his or her designee shall select an umpire from the list
11 and inform the local governmental unit and responsible parties of the person
12 selected.
13 SECTION 16. 292.35 (3) (c) of the statutes is amended to read:
14 292.35 (3) (c) Within 10 days after receiving notice of the umpire selected by
15 the department under par. (b), the local governmental unit may notify the
16 department that the umpire selected is unacceptable. Within 10 days after receiving
17 notice of the umpire selected by the department under par. (b‘)/,a responsible party

18 may notify the department that the umpire selected is unacceptable or that the

19 responsible party does not intend to participate in the negotiation. Failure to notify
20 the department that the umpire is unacceptable shall be considered acceptance. I
21
22
23

i Swg}  thissection:
7-5 o 25 SecTION 17, 292.?;‘?(5) of the statutes is amended to read:
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SECTION 17

292.35 (5) AGREEMENT IN NEGOTIATION. The local governmental unit and any of

the responsible parties may enter into any agreement in negotiation regarding the

by the local governmental unit and responsible parties for the investigation and

remedial action.

X
SeEcTION 18. 292.35 (6) (a) of the statutes is amended to read:

292.35 (6) (a) If the local governmental unit and any responsible parties are

v
unable to reach an agreement under sub. (5) by the end of the period of negotiation,

the umpire shall make a recommendation, subject to sub, §6nt1/ ), regarding the-design
and implementation of the remedial action-plan-and the contribution of funds for

investigation and remedial action by the local governmental unit and all responsible

parties that were *dentﬁed—by—ﬁxe—leeal—gevemmen%al—u—mt listed under sub. (2r'{e)

and that did not reach an agreement under sub. (5) Whether or not the responsible
[
parties participated in negotiations under sub. (4). The umpire shall submit the
the locrl e, Del e n
recommendation to the department fe%q-ts—a—pprovaiﬂmt in 20 60 days after the end )’Qy

of the period of negotiation under sub. (4) (c) Tﬁé‘d@p‘&rtmrﬂm&\{r

responsible—parties—identi i /é:z;bE
recommendatlon-/” y j e S
]

' SECTION 19. 292.35 (6m) of the statutes is created to read:
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292.35 (6m) RESPONSIBILITY OF TRANSPORTER. (a) I a transporter complies wit

i s

sub. (2g) (bg)\l/. to 3\, a local governmental unit or other person making an allocation
under sub. (3) (a) vdnnan umpire making a recommendation under sub. (6) (a)fmay not
allocate to the transporter more than 15% of the costs allocated to responsible
parties.

v
(b) 1. Except as provided in subd. 2., if a transporter fails to comply with sub.

1 O Ot W

/
(2g) (bg) 1. to 3. or provides false information under those provisions, a local
I~

J
governmental unit or other person making an allocation under sub. (3) (aw an

@ umpire making a recommendation under sub. (6) (a)|shall allocate to the transporter

10 more than 15% of the costs allocated to responsible parties.

11 | 2. If a transporter provides information under sub. (2g) (bg) 1. to 3. after the
12 day on which the information is required to be provided and an explanation of why
13 the information was not provided sooner, a local governmental unit or other person
14 making an allocation under sub. (3)/(a) m?\an umpire making a recommendation

@ under sub. (6) (a) may allocate to the transporter less than 15% of the costs allocated

to responsible parties.

Tnefe  PZ

q /4 17 SECTION 20. 292.35 (9) ‘é)/l. of the statutes is renumbered 292.35 (9) (é)/ and
‘18 amended to read: o N
19 292.35 (9) (a) This subsection applies only to a site or facility that satisfies t}.lve'
20 applicability provisions of sub. (2/) ,and for which the remedial action specified in an

21 agreement under sub. (5) or a recommendation under sub. (6) is—eompleted has

22 begun.
X
23 SEcCTION 21. 292.35 (9) (b) of the statutes is amended to read:
- PR
24 292.35 (9) (b) Except as provided in pars. (bm), (br), and (e), sub. (7) and s.

v
25 292.21, a responsible party is liable for a portion of the costs, as determined under
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SECTION 21

1 pars. (c) to (e), that have been or will be incurred by a local governmental unit for
2 remedial action in an agreement under sub. (5) or a recommendation under sub. (6)
3 and for any related investigation. A right of action shall accrue to a local

governmental unit against the respon51b1e party for costs listed in this paragraph.

neat
I /W%»SECTION 22. 292.35(9) (d) 7. of the statutes is created to read:

/H/

292.35 (9) (d) 7. The extent to which the party cooperated and assisted in the
. w
7 process under subs. (2g) to (5).

(00

(END)
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== ENVIRONMENT

3 . '/ﬁAZARDOUS SUBSTANCES AND ENVIRONMENTAL CLEANUP
\

Current law authorizes a local governmental unit that owns property that is

\ contaminated with hazardous substances to initiate a process for negotiating about
(e’ how the contamination will be remedied and how much the various parties that are
responsible for the contamination will contribute toward the investigation and

remedial action costs. The negotiations are conducted by an umpire. If an agreement

is reached, it is binding on the parties. If an agreement is not reached, the umpire

makes a recommendation that may be accepted or rejected by the parties. If the local
governmental unit accepts the recommendation and another party rejects the
recommendation, the local governmental unit may sue that party to attempt to

recover a portion of the investigation and remedial action costs. If the local

Ao governmental unit recovers an amount equal to or exceeding the amount that the
phes wﬁQ’ party would have paid under the umpire’s recommendation, the local governmental
nE WN 3

N v unit may recover interest and litigation costs. He

QA 3’ , ™ MThigmeﬂTa xpands the applicability of this negetiationand-co5tretovery/process

W}Q v¥,  sothatit maybe used by alocal governmental unit that does not own a contaminated
na property if the local governmental unit is responsible for some of the contamination

" at the site or facility and commits itself to paying more than 50% of the investigation

(3‘_ %@“ and remedial action costs, less any financial assistance received from this state, for

3l the contaminated property. Under bill, DNR determines how contamination will
be remedied, after considering a proposal from the local governmental unit, and the
negotiations only relate to the amount that each responsible party will contribute .,
toward the investigation and remedial action costs. This bill requiresfperson who
transported hazardous substances to the contaminated o provide records about the W
transport and disposal of waste at the property or, if the recordsare no longer f

- available, to cooperate in providing information that will aid in the process of
allocating costs. If a transporter cooperates, the amount of costs allocated to the
transporter are limited. If a transporter fails to cooperate, the amount of costs
allocated to the transporter may be increased. 7he b I/ &» 02y vcbos for (Wuk- vgq diatva

For further information see the state and local fiscal estimate, which willbe 4he

“ printed as an appendix to this bill. \"fjﬁfaf%
T v &l
;,@7% SECTION 1. 292.35 (1) (d) of the statutes is created to read: Conde
Tn [cago

/ _ 6 292.35 (1) (d) “Remedial action” means means action that is taken in response
to a discharge of a hazardous substance to(prévent-additional-discharge-srto restore
the environment and minimize the harmful effects of the discharge on the air, lands,

and waters of this state.
T ———
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SECTION 2. 292.35 (4) (a) of the statutes is amended to read:

292.35 (4) (a) The umpire, immediately upon being appointed, shall contact the

7‘, lV %Ldepartment, the local governmental unit .and the responsible parties that received
' 2.

the offer to settle and shall schedule the negotiating sessions. The umpire shall
schedule the first negotiating session no later than 20 days after being appointed.

The umpire may meet with all parties to the negotiation, individual parties or groups

~of parties. The umpire shall facilitate a discussion between the local governmental

unit and the responsible parties to attempt to reach an agreement on the design and

the contribution of funds by the local

governmental unit and responsible parties.

History: 1995 a. 227 s. 613 to 616; 1997 a. 27; 199?,(150 s. 672.

Taset
G414

ECTION 3. 292.35 (7) of the statutes is amended to read:

292.35 (7) RESPONSIBLE PARTIES SUBJECT TO AN OFFER TO SETTLE, AGREEMENT, OR

RECOMMENDATION. A responsible party that accepts an offer to settle under sub. (3)
/ .
(aw), that enters into an agreement under sub. (5) with a local governmental unit,
: /
or that accepts the umpire’s recommendation under sub. (), if the local

governmental unit does not reject the recommendation, is required to comply with

the offer to settle, agreement, or recommendation. When the responsible party has

complied with the offer to settle, agreement, or recommendation, the responsible

party is not liable to the state, including under s. 292.11 (7 )‘/(b) or 292.31 (g), or to the
local governmental unit for any additional costs of the investigation or remedial
action; the responsible party is not liable to any other responsible party for
contribution to costs incurred by any other responsible party for the investigation or

remedial action; and the responsible party is not subject to an order under s. 29311




s

iﬂ&vff CZ‘/KI (,ﬂv’:é}huﬁg(

History: E%_agl_f’lﬂl%lﬂfﬂw e
e ECTION 92.35 (9) (cs) of the statutes is created to read:
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(7) (c) for the discharge that is the subject of the offer to settle, agreement, or

recommendation.

Hlstory 1995 a. 227 5. 613 to 616; 1997 a. 27; 1999 a. 150 5. 6

SECTION 4. 292.35 (8) (b) 2. of the statutes is amended to read:

292.35 (8) (b) 2. The responsible party accepts an offer to settle under sub. (3)
gaxv! or the local governmental unit aﬁd the responsible party enter into an
agreement under sub. (5) or accept the umpire’s recommendation under sub. (6);; the

responsible party does not comply with the requirements of the offer to settle

agreement, or recommendation; and the local governmental unit recovers a

judgment against that responsible party based on the offer to settle, agreement, or

recommendation.

292.35 (9) (cs) If this state provides financial assistance for a site or facility, the
finder of fact shall apply the financial assistance toward the amount that cannot be
collected from a responsible party because the responsible party is unidentifiable,
deceased, insolvent, or a dissolved corporation, before applying par. (cﬂ)/to determine

the liability of the responsible parties from which it is possible to collect.
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It is still unclear to me what DNR is concerned about with respect to the orphan share
issue. Under current law, I do not see how state financial assistance would go for
anything other than covering the costs of the orphan shares. However, I have added
proposed s. 292.35 (9) (cs) in an attempt to respond to DNR’s concern.

DNR’s instructions use the phrase “expedited review process under s. 227.53.” I do not
see anything in ch. 227 about an expedited review process. If the intent is to modify
the usual deadlines for judicial review under ch. 227 or to require a court to “expedite”
these cases, the draft will have to be explicit about what is intended.

Rebecea C. Tradewell

Managing Attorney

Phone: (608) 266—7290

E-mail: becky.tradewell@legis.state.wi.us
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January 2, 2001

It is still unclear to me what DNR is concerned about with respect to the orphan share
issue. Under current law, I do not see how state financial assistance would go for
anything other than covering the costs of the orphan shares. However, I have added
proposed s. 292.35 (9) (cs) in an attempt to respond to DNR’s concern.

DNR’s instructions use the phrase “expedited review process under s. 227.53.” I do not
see anything in ch. 227 about an expedited review process. If the intent is to modify
the usual deadlines for judicial review under ch. 227 or to require a court to “expedite”
these cases, the draft will have to be explicit about what is intended.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266-7290

E-mail: becky.tradewell@legis.state.wi.us




Tradewell, Becky

From: , Wong, Manyee

Sent: : Tuesday, January 16, 2001 3:14 PM

To: Tradewell, Becky

Subject: FW: LRB - 0360/1 - DNR Final Comments
Hi Becky,

Here are DNR’s final comments on this draft. Please go ahead and make all recommended changes except for numeral
5. : ,

Thanks.
Manyee

From: Stewart, Marie

Sent: Tuesday, January 16, 2001 11:29 AM

To: Potter, L.ance

Cc: Felker-Donsing, Susan; Stewart, Marie; Ohm, Judith M; Wong, Manyee .
Subject: LRB - 0360/1 - DNR Final Comments

Sec 292_.doc
Here are our responses to Rebecca Tradewell’s January 2nd revision and noftes.
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Additional WDNR Comments on Sec. 292.35 Proposed Changes

Definitions:
1) "Remedial action”

Sec. 292.35(1)(d) "Remedial action” - We agree that a single definition
makes sense. We would still like to expand the definition, somewhat, for
clarification purposes and to assure that it is consistent with the definitions
we use in our Administrative Code, ss. NR 770. 03 (28) and (29). Our
suggested re-write is as follows:

292.35 (1)(d) "Remedial action” means action that is taken in response
to a discharge of a hazardous substance to restore the environment and
minimize the harmful effects of the discharge on the air, lands, and waters

v 2) *Applicability”

Sec. 292.35(2) Applicability. We feel that there still needs to be
clarification of what constitutes a “closed” landfill. Our suggested
language is as follows:

292 35(2) Applicability. (intro.) This section only applies to a site or
ity if any of the following criteria is satisfied: .
he site or facull'ry is owned by a local governmen'ral unit and, if the

/3) Sec. 292.35(2r)(c), regarding "expedited judicial review”. In response to

the drafters note we suggest the following additional language to clarify
our intent.

Sec. 292.35(2r)(c) No later than 90 days after the conclusion of the
period for written comment, the department shall issue a decision




specifying an approved remedial option, taking into account the local
governmental unit's preferred remedial option, the written comments,
and the comments received at the public hearing. If the department
fails to issue a decision within the time required, the local governmental
unit's preferred remedial option is approved and constitutes the
department's decision. The decision is subject toreview under s. 227.42
and to judicial review under ss 227.52 to 227.58. "

v/ 4) Sec. 292.35(9) (c), regarding allocation of costs to transporters. On
further review we feel some additional language is needed to clarify the
liability of transporters in this section of the statute. We propose the
following language be added:

S. 292/35(9) (c) £ : m), the liability of
each party to the action to recover costs under par. (b) is limited to a
percentage of the cost of the remedial action that is determined by dividing
the percentage of that party’s contribution to the environmental pollution
resulting from the disposal or discharge of a hazardous substance at the
site or facility. Section 895.045 does not apply to this paragraph.

5) Sec. 292.35(9)(c ,regardihg application of finar’i.'cviv,al assistance. We
suggest the followkyg additional ldnguage in response to the drafters
note: /.

292.35(9)(cs) If this skate provides financial assistance for a site or

facility, the finder of fa&t Shall apply the financial assistance toward the

amount that cannot be coflected from a responsible party because the

responsible party is unigentifiable, deceased, insolvent, or a dissolved

corporation, before apy
ibl .
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Analysis by the Legislative Reference Bureau
ENVIRONMENT

HAZARDOUS SUBSTANCES AND ENVIRONMENTAL CLEANUP

Current law authorizes a local governmental unit that owns property that is
contaminated with hazardous substances to initiate a process for negotiating about
how the contamination will be remedied and how much the various parties that are
responsible for the contamination will contribute toward the investigation and
remedial action costs. The negotiations are conducted by an umpire. If an agreement
is reached, it is binding on the parties. If an agreement is not reached, the umpire
makes a recommendation that may be accepted or rejected by the parties. If the local
governmental unit accepts the recommendation and another party rejects the
recommendation, the local governmental unit may sue that party to attempt to
recover a portion of the investigation and remedial action costs. If the local
governmental unit recovers an amount equal to or exceeding the amount that the
party would have paid under the umpire’s recommendation, the local governmental
unit may recover interest and litigation costs.

This bill modifies the local governmental unit cost—recovery process. The bill
expands the applicability of the process so that it may be used by a local
governmental unit that does not own a contaminated property if the local
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governmental unit is responsible for some of the contamination at the site or facility
and commits itself to paying more than 50% of the investigation and remedial action
costs, less any financial assistance received from this state, for the contaminated
property. Under this bill, DNR determines how contamination will be remedied,
after considering a proposal from the local governmental unit, and the negotiations
only relate to the amount that each responsible party will contribute toward the
investigation and remedial action costs. This bill requires a person who transported
hazardous substances to the contaminated property to provide records about the
transport and disposal of waste at the property or, if the records are no longer
available, to cooperate in providing information that will aid in the process of
allocating costs. If a transporter cooperates, the amount of costs allocated to the
transporter are limited. If a transporter fails to cooperate, the amount of costs
allocated to the transporter may be increased. The bill provides for public hearings
during the negotiation and cost—recovery process.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill. ~

The people of the state of Wisconsin, represented in senate and assembly, do
"~ enact as follows:

SEcTION 1. 292.35 (1) (am) of the statutes is created to read:

292.35 (1) (am) “Financial assistance” means money, other than a loan,
provided by this state to pay a portion of the cost of investigation and remedial action
for a site or facility, except that “financial assistance” does not include money
provided by the state because the state is a responsible party at a sité or facility.

SEcTION 2. 292.35 (1) (d) of the statutes is éreated to read:

292.35 (1) (d) “Remedial action” me'gns @ction that is taken in response

to a discharge of a hazardous substance to restore the environment and m1n1m1ze the
) In dud

" harmful effects of the discharge on the air, lands, and waters of this stat?\ E ” MD&%
SECTION 3. 292.85 (2) of the statutes is renumbered 292.35 (2) (intro.) and )\Q
amended to read: O(“Jaf?e
CQW:

292.85 (2) APPLICABILITY. (intro.) This section only applies to a site or facility

if the any of the following criteria is satisfied:
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1 M site or fagh? is owned by a loc;L overnmental un t@ &nd, if ‘iheu s@
5 (facility is a landill, the landﬁll is clcf;&"i”n“’ e i
3 Jaauam—m%{ S nder s «15’705(_) -
4 SEcCTION 4. 292.35 (2) (b) of the statutes is created to read
5 292.35 (2) (b) The local governmental unit is a responsible party at the site or
6 facility and all of the following apply:
7 1. The local governmental unit commits itself, by resolution of its governing
8 body, to paying more than 50% of the amount determined by subtracting any
9 financial assistance received for the site or facility from the total cost of investigation
10 and remedial action for the site or facility.
11 2. If the site or facility is a landfill, the landfill is closed.
12 SECTION 5. 292.35 (2g) (bg) of the statutes is created to read:
13 292.35 (2g) (bg) 1. A transporter who is notified by certified mail by a local
14 governmental unit that the transporter is a responsible party at a site or facility shall
15 submit any records requested by the local governmental unit relating to the
16 transport and disposal of waste at the site or facility. The transpvorter shall submit
17 the records to the local governmental unit within 90 days of receiving the request.
18 | 2. If any records requested under subd. 1. were lost or destroyed before the
19 ‘trarisporter received notice under subd. 1., the fransporter may, within 90 days of
20 receiving the request under subd. 1., submit an affidavit that includes all of the
21 following:
22 a. A statement that the records are no longer available.
23 b. A statement that the transporter will cooperate by providing depositions,

24 statements, and other materials reasonably sought by the local governmental unit,
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SECTION 5

.
or an allocator appointed under sub. (3) (a), that will aid in the process of allocating
responsibility for the costs of investigation and remedial action at the site br facility.

c. A description of the process used by the transporter to search for the records.

3. A transporter shall provide depositions, statements, and other mat;arials
reasonably sought by the local governmental unit, or an allocator appointed under
sub. (3) (a), that will aid in the process of allocating responsibility for the costs of
investigation and remedial action at the site or facility.

4. If a transporter discovers additional records more than 90 days after
receiving a request under subd. 1., the transporter shall immediately submit the
records to the local governmental unit, along with an explanation of why the records
were not subrﬁitted earlier.

SECTION 6. 292.35 (2g) (br) of the statutes is created to read:

292.35 (2g) (br) If a person fails to comply with par. (b) or (bg), the local
governmental unit may bring an action in circuit court to compel compliance. In an
action under this paragraph, the court may require a person who failed to comply
with par. (b) or (bg) to pay costs and, notwithstanding s. 814.04 (1), reasonable
attorney fees.

SECTION 7. 292.35 (2r) (a) of the statutes is amended to read:

292.35 (2r) (a) The local governmental unit shall, in consultation with the
department, prepare a draft report that identifies and evaluates options for remedial
action plan at the site or facility and identifies the local governmental unit’s
preferred remedial option. The local governmental unit shall submit the remedial

action option report and a list of responsible parties to the department.

SECTION 8. 292.35 (2r) (b) of the statutes is amended to read:
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SECTION 8

N 3
292.35 (2r) (b) Upon-completion receipt of the-drafi remedial action plan option

report, the

department shall schedule a pﬁblic hearing o receive comments on the draft
remedial action plan ion r i sponsible parties. The
department shall provide public notice of the hearing by publishing a class 2 notice,
under ch. 985. The department shall provide notice to listed responsible parties by
certified mail. The notice to responsible parties shall offer the person receiving the
notice an opportunity to provide information regarding the status of that person or
any other person as a responsible party, notice and a description of the public
hearing, and a description of the procedures in this section. At the public hearing,
the local governmentalunit department shall solicit testimony on whether the draff
preferred remedial option in the remedial action plan options report is the least
eostly most _cost effective method of meeting the standards for remedial action
promulgated by the department by rule. The leecal governmental-unit department
shall accept written comments for at least 30 days after the close of the public
hearing.

SECTION 9. 292.35 (2r) (c) of the statutes is amended to read:

292.35 (2r) (¢) Upen No later than 90 days afte.r the conclusion of the period
for written comment, the leeal-governmental-unit department shall prepare—a
preliminaryremedial-actionplan issue a decision specifying an approved remedial

option, taking into account the local governmental unit’s preferred remedial option,

the written comments, and the comments received at the public hearing and-shall
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require-modifications, If the department fails to issue a dec1s1on w1th1n th\\tlm 3

AN

required, the local governmental unit’s preferred remedial option is approved and

constitutes the department’s decision. The decision is subject to review under s.

remedial option is not subject to review in_any other administrative or judicial

roceeding. No later than 90 days after the conclusion of the period for written

comment, the department shall also issue a list of responsible parties, making an

revision to the list provided under par. (a) that the department determines is

appropriate, takiﬁg into account the written comments and the comments received

at the public hearing. |
SECTION 10. 292.35 (3) (title) of the statutes is amended to read:

292.35 (3) (title) OrrER COST ALLOCATION, OFFER TO SETTLE; SELECTION OF UMPIRE.

SECTION 11. 292.35 (3) (a) of the statutes is renumbered 292.35 (3) (as), and

292.35 (3) (as) (intro.) and 2., as renumbered, are amended to read:

292.35 (8) (as) (intro.) Uﬁela—reeewmg—bhe—depapm&en#s—appfeval—eﬂ-the
preliminary remedial action—plan Once a cost allocation decision has been made
under par. (am), the local governmental unit shall serve provide an offer to settle

- summeons-unders-801.11 listed under sub. (2r) (¢) by certified mail and shall notify

the department that the offer to settle has been served mailed. The local
governmental unit shall include in the offer to settle all of the following information:
2. The names, addresses, and contact persons, to the extent known, for all of

the responsible parties identified by the local gevernmental unit.

/
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SECTION 12

SECTION 12. 292.35 (3) (ac) of the statutes is created to read:

292.35(8) (ac) The local governmental unit may appoint a person to make a cost
allocation among the responsible parties at a site or facility. If the local governmental
unit uses an allocator, the allocator shall submit a preliminary cost allocation to thé
local governmental unit no later than 90 days after the department issues a decision
under sub. (2r) (¢). If the local governmental unit does not use an allocator, the local
governmental unit shall prepare a preliminary cost allocation no later than 90 days
after the depr;.xrtment issues a decision under sub. (2r) (¢).

SECTION 13. 292.35 (3) (ae) of the statutes is created to read:

292.35 (3) (ae) The local governmental unit shall hold a public hearing on the
preliminary cost allocation under par. (ac). At least 14 days before the public

‘hearing, the local governmental unit shall mail a notice of the public hearing to all
responsible parties listed under sub. (2r) (c). The local governmental unit shall also
publish a class 2 notice, under ch. 985, of the hearing in a local newspaper with
circulation in the area where the site or facility is located. The local governmental
unit shall accept comments on the cost allocation for 30 days after the close of the
public hearing.

SECTION 14. 292.35 (3) (am) of the statutes is created to read:

292.35 (3) (am) If an allocator is used under par. (ac), the allocator shall make
a final cost allocation decision, taking into account the written comments and
comments received at the public hearing and subject to sub. (6m), and provide the
cost allocation decision to the local governmental unit and the responsible parties no
later than 90 days after the close of the public comment period under par. (ae). If no
allocator is used, the local governmental unit shall make a final cost allocation

decision, taking into account the written comments and comments received at the
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SECTION 14
public hearing and subject to sub. (6m), and provide the cost allocation decision to
the responsible parties no later than 90 days after the close of the public comment
period under par. (ae).

SECTION 15. 292.35 (3) (aw) of thé statutes is created to read:

292.35 (3) (aw) If a responsible party accepts the offer to settle under par. (as),
the responsible party shall notify the local governmental unit of the acceptance. If
a responsible party rejects the offer to settle, the responsible party shall notif'y the
local govérnmental unit, in writing, of the baSis for the rejection no later than 30 days
after receiving the offer to settle. Upon receipt of notice of rejection, the local
governmental unit may request the department to select an umpire.

SEcTION 16. 292.35 (3) (b) of the statutes is amended to read:

292.35 () (b) The department shall maintain a list of competent and
disinterested umpires who are environmental experts and are qualified to perform
the duties under subs. (4) to (6). None of the umpires may be employees of the
department. Upon receiving aetiee a request from a local governmental unit under
par. &) (aw), the secretary or his or her designee shall select an umpire from the list
and inform the local governmental unit and responsible parties of the person
selected.

SECTION 17. 292.35 (3) (c) of the statutes is amended to read:

292.35 (3) (¢) Within 10 days after receiving notice of the umpire selected by
the department under par. (b), the‘ loéal gove‘rnmental unit maj notify the
department that the umpire selected is unacceptable. Within 10 days after receiving
notice of the umpire selected by the department under par. (b), a responsible party
may notify the department that the umpire selected is unacceptable or that the

responsible party does not intend to participate in the negotiation. Failure to notify
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SECTION 17

the department that the umpire is unacceptable shall be considered acceptance. If

SECTION 18. 292.35 (4) (a) of the statutes is amended to read:

292.35 (4) (a) The umpire, immediately upon being appointed, shall contact the
department, the local governmental unit, and the responéible parties that received
the offer to settle and shall schedule the negotiating sessions. The umpire shall
schedule the first negotiating session no later fhan 20 days after being appointed.
The umpire may meet with all parties to the negotiation, individual parties or groups
of parties. The umpire shall facilitate a discussion between the local governmental
unit and the responsible parties to attempt to reach an agreement on the-design-and

implementationof the remedial action-plan-and the contribution of funds by the local
governmental unit and responsible parties.

SECTION 19. 292.35 (5) of the statutes is amended to read:

292.35 (5) AGREEMENT IN NEGOTIATION. The local governmental unit and any of

the responsible parties may enter into any agreement in negotiation regarding the

by the local governmental unit and responsible parties for the investigation and

remedial action.

SECTION 20. 292.35 (6) (a) of the statutes is amended to read:
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SECTION 20
292.35 (6) (a) If the local governmental unit and any responsible parties are
unable to reach an agreement under sub. (5) by the end of the period of negotiation,

the umpire shall make a recommendation, subject to sub. (6m), regarding the-desiga

the contribution of funds for
investigation and remedial action by the local governmental unit and all responsible
parties that were identified by thelocal governmentalunit listed under sub. (2r) (¢)
and that did not reach an agreement under sub. (5), whether or not the responsible
parties participated in negotiations under sub. (4). The umpire shall submit the
recommendation to the department for-its approval, the local governmental unit, and

all responsible parties affected by the recommendation within 20 60 days after the
end of the period of negotiation under sub. (4) (c). The-department-may approve-the

SecTION 21. 292.35 (6m) of the statutes is created to read:

292.35 (6m) RESPONSIBILITY OF TRANSPORTER. (a) If a transporter complies with

- sub. (2g) (bg) 1. to 3., a local governmental unit or other person méking an allocation

under sub. (3) (a), an umpire making a recommendation under sub. (8) (a), or,
notwithstanding sub. (9) (¢), a finder of fact making an apportionment under sub. (9)
(d) may not allocate to the transporter more than 15% of the costs allocated to
responsible parties.

(b) 1. Except as provided in subd. 2., if a transporter fails to comply with sub.
(2g) (bg) 1. to 8. or provides false information under those provisions, a local
governmental unit or other person making an allocation under sub. (3) (a), an umpire

making a recommendation under sub. (6) (a), or, notwithstanding sub. (9) (¢), a finder
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SEcTION 21

B S
of fact making an apportionment under sub. (9) (d) shall allocate to the transporter

more than 15% of the costs allocated to responsible parties.

2. If a transporter provides information under sub. (2g) (bg) 1. to 3. after the
day on A:\')‘svlhich the information is required to be provided and an explanation of why
the information was not provided sooner, a local governmental unit or other person
making an allocation under sub. (3) (a), an umpire making a recommendation under
sub. (6) (a), or, notwithstan'ding sub. (9) (c), a finder of fact making an apportionment
under sub. (9) (d) may allocate to the transporter less than 15% of the costs allocated
to responsible parties.

SECTION 22, 292.35 (7) of the statutes is amended to read:

292.35 (7) RESPONSIBLE PARTIES SUBJECT TO AN OFFER TO SETTLE, AGREEMENT, OR

RECOMMENDATION. A responsible party that accepts an offer to settle under sub. (3)

(aw), that enters into an agreement under sub. (5) with a local governmental unit,
or that accepts the umpire’s recommendation under sub. (6), if the local
governmental unit does not reject the recommendation, is required to comply with

the offer to settle, agreement, or recommendation. When the responsible party has

complied with the offer to settle, agreement, or recommendation, the responsible

party is not liable to the state, including under s. 292.11 (7) (b) or 292.31 (8), or to the
local governmental unit for any additional costs of t,he investigation or remedial
action; the responsible party is not liable to any other responsible party for
contribution to costs incurred by any other responsible party for the investigation or
remedial action; and the responsible party is not subject to an order under s. 292.11

(7) (c) for the discharge that is the subject of the offer to settle, agreement, or

recommendation.

SEcCTION 23. 292.35 (8) (b) 2. of the statutes is amended to read:
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1 292.35 (8) (b) 2. The responsible party accepts an offer to settle under sub. (3)
2 (aw) or the local governmental unit and the responsible party enter into an
3 : agreement under sub. (5) or acéept the umpire’s recommendation under sub. (6)5; the
4 f;sponsible party d(;;s not comply with the requirements of the offer to settle,
5 agreement, or recommendation; and the local governmental unit recovers a
6 judgment against that responsible party based on the offer to settle, agreement, or
7 recommendation.
8 SEcTION 24. 292.35 ’(9) (a) 1. of the statutes is renumbered 292.35 (9) (a) and
9 amended to read:
10 292.35 (9) (a) This subsection applies only to a site or facility that satisfies the
11 applicability provisions of sub. (2) and for which the remedial action specified in an

12 agreement under sub. (5) or a recommendation under sub. (6) is—eompleted has
13 begun.

14  SECTION 25. 292.85 (9) (b) of the statutes is amended to read:
15 292.35 (9) (b) Except as provided in pars. (bm), (br), and (e), sub. (7) and s.
16 292.21, a responsible party is liable for a portion of the costs, as determined under
17 -pars. (c) to (e), that have been or will be incurred by a local governmental unit for
- 18 remedial action in an agreement under sub. (5) or a recommendation under sub. (6)
19 and for any related investigation. A right of action shall accrue to a local
\\ Mmmeﬂtal unit against the responsible party for costs listed in this paragraph.
ﬁl\’l@ "~ SECTION 26. 292.35 (9) (cs) of the statufes is created to read:
\ 22 292.35 (9) (cs) If this state provides financial assistance for a site or facility, the
23 finder of fact shall apply the financial assistance toward the amount that cannot be

24 collected from a responsible party because the responsible party is unidentifiable,
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SECTION 26

™ T

deceased, insolvent, o; af:iissolved corporation, before applying par. (c) to determine
the liability of the responsible parties from which it is possible to collect.
§ECTION 27. 292.35 (9) (d) 7. of the statutes is created to read:
529-»21?35 (9 (d) 7. The e;{i:ent to which the party cooperated and assisted in the
process under subs. (2g) to (5).

(END)




Section #. 292.35 (9) (c) of the statutes is amended to read:

xcsghon prosided n oo (6), e

292.35(9) (¢) ?hﬁ\liability of each party to the action to recover costs under par. (b) is limited

to a percentage of the cost of the remedial action that is determined by dividing the percentage of
that party’s contribution to the environmental pollution resulting from the disposal or discharge of
- ahazardous substance at the site or facility by the percentage of contribution of all responsible parties
to the environmental pollution resulting from the disposal or discharge of a hazardous substance at
the site or facility. Section 895.045 does not apply to this paragraph.

History: 1995 a. 227 5. 613 to 616; 1997 a. 27; 1999 a. 150 s. 672.

traderc(lrbunx13) ‘ Tue-Jan-16-2001  3:42 pm
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DRAFTER’S NOTE LRB-0360/2dn
FROM THE ' RCT:kmg:kjf
LEGISLATIVE REFERENCE BUREAU

January 17, 2001

Manyee Wong: -

One of the changes that DNR requested was to add “including immediate and interim
actions” at the end of the definition of “remedial action.” The problem is that the
statute does not refer either to immediate actions or to interim actions and those are
not terms that anyone would be familiar with, except for persons familiar with DNR’s

rules. Thus, it really is not appropriate to use them here. I have made a slightly
different change than DNR requested.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266—7290

E-mail: becky.tradewell@legis.state.wi.us
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DOA.......Wong — Local governmental unit negotiation and cost recovery for

environmental cleanups

FoR 2001-03 BUDGET — NOT READY FOR INTRODUCTION

AN Act ...; relating to: the budget.

Analysis by the Législative Reference Bureau
ENVIRONMENT

HAZARDOUS SUBSTANCES AND ENVIRONMENTAL CLEANUP

Current law authorizes a local governmental unit that owns property that is
contaminated with hazardous substances to initiate a process for negotiating about
how the contamination will be remedied and how much the various parties that are
responsible for the contamination will contribute toward the investigation and
remedial action costs. The negotiations are conducted by an umpire. If an agreement
is reached, it is binding on the parties. If an agreement is not reached, the umpire
makes a recommendation that may be accepted or rejected by the parties. If the local
governmental unit accepts the recommendation and another party rejects the
recommendation, the local governmental unit may sue that party to attempt to
recover a portion of the investigation and remedial action costs. If the local
governmental unit recovers an amount equal to or exceeding the amount that the

- party would have paid under the umpire’s recommendation, the local governmental

unit may recover interest and litigation costs.

This bill modifies the local governmental unit cost—recovery process. The bill
expands the applicability of the process so that it may be used by a local
governmental unit that does not own a contaminated property if the local
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governmental unit is responsible for some of the contamination at the site or facility
and commits itself to paying more than 50% of the investigation and remedial action
costs, less any financial assistance received from this state, for the contaminated

property. Under this bill, DNR determines how contamination will be remedied,

after considering a proposal from the local governmental unit, and the negotiations

- only relate to the amount that each responsible party will contribute toward the
- investigation and remedial action costs. This bill requires a person who transported

hazardous substances to the contaminated property to provide records about the
transport and disposal of waste at the property or, if the records are no longer
available, to cooperate in providing information that will aid in the process of
allocating costs. If a transporter cooperates, the amount of costs allocated to the
transporter are limited. If a transporter fails to cooperate, the amount of costs
allocated to the transporter may be increased. The bill prov1des for public hearings
during the negotiation and cost—recovery process.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

‘SECTION 1. .292.‘35 (1) (am) of the statutes is created to read:

202.35 (1) (am) “Financial assistance” means money, other than a lloan,
previded by this state to pay .a portion of the cost of investigation and remedial action
for a site or facility, except that “financial assistance” does not include money
provided by the state beceuse the state is a respohsible party at a site or facility.

| SECTION 2. 292.35 (1) (d) of the statutes is created to read:

292.35 (1) (d) “Remedial action” means action that is taken in response to a
discharge of a hazardous substance to restore the environment and minimize the
harmful effects of the discharge on the air, lands, and waters of this state, including
actions taken immediately after the discharge occurs.

SEcTION 3. 292.35 (2) of the statutes is renumbered 292.35 (2) (intro.) and

amended to read:
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SECTION 3
292.35 (2) AP?LICABILITY (intro.) This section only applies to a site or facility
if the any of the following criteria is satisfied:

(a) The site or facility is owned by a local governmental unit.—'Phiéseetiea—dées
Hetrapply—te-&-laﬂdﬁLLuni&LJaﬁaary—l,—lQQG and, if the site or facility is a landfill, the
landfill is closed ﬁnder s. 289.05 (3). '

SECTION 4. 292.35 (2) (b) of the statutes is created to read:

292.35 (2) (b) The local goverhmental_ unit is a responsible party at the site or
facility and all of the following apply: |

1. The local governmental unit commité itself, by resolution of its governing
body, to paying more than 50% of the amount determined vby subtracting any
financial assistance received for the site or facility from the total cost of investigation
and remedial action for the éite or fééility.

2. If the site or facility is‘ a landfill, the landfill is closed.

SECTION 5. 292.35 (2g) (bg) of the statutes is created to read:

292.35 (2g) (bg) 1. A transporter who is notified by certified mail by a local
governmental unif that the transporter is a revsponsible party at a site or facility shalll j

submit any records requested by the local governmental unit relating to the

~transport and disposal of waste at the site or facility. The transpofter shall submit

the records to the local governmental uni’; within 90 days of receiving the request.

2. If any records requésted under subd. 1. were lost or destroyed before the
transporter received notice under subd. 1., the transporter may, within 90 days of
receiving the request under subd. 1., submit an affidavit that includes all of the
following: | |

-‘a. A statement that the records are no longer available. “
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SECTION 5

b. A statément that the transporter will cooperate by providing depositions,
statements, and other materials reasonably sought by the local governmental unit,
or an allocator appointed under sub. (3) (), that will aid in the process of allocating
responsibility for the costs of investigation and remedial action at the site or facility.

c. A description of the process used by the transporter to search for the records.

3. A transporter shall provide depositions, statements, and other materials
reasonabiy sought by the local governmental unit, or an allocator appointed under
sub. (8) (a), that will aid in the process of allocating responsibility for the costs of
investigation and remedial action at the site or facility.

4. If a transporter discovers additional records moré than 90 days after
receiving a request under subd. 1., the transporter shall immediately sﬁbmit the
records to the local governmental unit, along with an explanation cﬁ‘ why the records
were not submitted earlier.

SEcTION 6. 292.35 (2g) (br) of the statutes is created to read:

292.35 (2g) (br) If a person fails to comply with par.‘(b) or (bg), the local
govemmental unit may bring an action in circuit court to compel compiiance. In an
action under this paragraph, the court may require a person who failed to comply
with par. (b) or (bg) to pay costs and, notwithstanding s. 814.04 (1), reasonable
attorney fees.

SECTION 7. 292.35 (2r) (a) of the statutes is amended to read:

292.35 (2r) (2) The local governmental unit shall, in consultation with the
depaftment, prepare a-draft report that identifies and evaluates options for remedial
action plan at the site or facility and identifies the .local governmental unit’s
preferred remedial option. The local governmental unit shall submit the remedial

action option report and a list of responsible parties to the department.
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SECTION 8

SECTION 8. 292.35 (2r) (b) of the statutes is amended to read:

292.35 (2r) (b) Upon-eompletion receipt, of the-draft remedial action plan option

department shall schedule a public hearing to receive comments on the draft

remedial action plan option report and the list of responsible parties. The
department shall provide public notice of the hearing by publishing a class 2 notice,
under ch. 985. The department shall prbvide notice to listed responsible parties by
certified mail. The notice to responsible parties shall offer the person receiving the
notice an opportunity to provide inforination regarding the status of that person or
any vother person as a responsible party, notice and a description of the public
hearing, and a description of the procedures in this section. At the public hearing,
the loecal governmental-unit department shall solicit testimony on whether the draft
preferred remedial option in the remedial action plan options report is the least

eostly most cost effective method of meeting the standards for remedial action

promulgated by the department by rule. The leeal gevernmental-unit department

shall accept written comments for at least 30 days after the close of the public
hearing. | |

SECTION 9. 292.35 (2r) (c) of the statutes is amended to read:

292.35 (2r) (c) Uper No later than 90 days after the conclusion of the period
for written comment, the leeal-gevernmentalunit department shall prepare—a
preliminery-remedial aetionplen issue a decision specifying an approved remedial

option, taking into account the local governmental unit’s preferred remedial option,

the written comments, and the comments received at the public hearing and-shall
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SECTION 9

reguire-modifications. If the department fails to issue a decision within the time

required, the local governmental unit’s preferred remedial optiori is approved and
constitutes the department’s decision. The decision is subject to review under S.

227.42 and to judicial review under ss. 227.52 to 227.58. A court shall conduct the
review of a decision under this paragraph as expeditiously as possible. The decision
concerning the remedial optidn is not subject to review in any othef administrative

or judicial proceeding. No later than 90 days after the conclusion of the period for

| written comment, the department shall also issue a list of responsible parties,

making any revision to_the list provided under par. (a) that the department
determines is appropriate, taking into account the written comments and the

comments received at the public hearing.

SecTION 10. 292.35 (3) (title) of the statutes is amended to read:

292.35 (3) (title) OrrER COST ALLOCATION. OFFER TO SETTLE; SELECTION OF UMPIRE.

SEcTIiON 11. 292.35 (3).(a) of the statutes is renumbered 292.35 (3) (as), and
292.35 (3) (as) (intro.) and 2., as renﬁmbered? are amended to read:

292.35 (3) (as) (intro.) Upen-—receiving-the-department’s-approval of the
preliminary remedial actionplan Once a cost allocation decision has been made

under par. (am), the local governmental unit shall sexve provide an offer to settle

summeons-unders.801.11 listed under sub. (2r) (c) by certified mail and shall notify
the department that the offer to settle has been served mailed. The local

governmental unit shall include in the offer to settle all of the following information:
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SECTION 11

2. The names, addresses, and contact persons, to the extent known, for all of
the responsible parties identified by the loeal governmental unit.

SECTION 12, 292.35 (3).(ac) of the statutes is created to read:

292.35 (3) (ac) The local governmental unit may appoint a person to make a cost
allocation among the responsible parties at a site or facility. If the local governmental
unif, uses an allocator, the allocator shall submit a preliminary cost allocation to the
local governmental unit no later than 90 days after the department issues a decision
under sub. (2r) (¢). If the local governmental unit does not use an allocator, the local
governmental unit shall prepare a preliminary cost allocation no later than 90 days
affer the department issues a decision under sub. (2r) (¢).

SECTION 13. 292.35 (3) (ae) of the statutes is created to fead:

292.35 (38) (ae) The local governmental unit shall hold a public hearing on the

preliminary cost allocation under par. (ac). - At least 14 days before the public

- hearing, the local governmental unit shall mail a notice of the public hearing to all

_responsible parties listed under sub. (2r) (c). The local governmental unit shall also

publi‘sh a class 2 notice, under ch. 985, of the hearing in a local newspaper with
circulation in the area where the site or facility is located. The local governmental
unit shall accept comments on the cost allocation for 80 days after the close of the
»publici hearing.

SEcTION 14. 292.35 (3) (am) of the statutes is created to read:

292.35 (8) (am) If an allocator is used under par. (ac), the allocator shall make
a final cost allocation decision, taking into account the written comments and
comments received at the public hearing and subject to sub. (6m), and provide the
cost allocation decision to the local governmental unit and the responsible parties no

later than 90 days after the close of the public comment period under par. (ae). If no
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SECTION 14

allocator is used, the local governmental unit shall make a final cost allocation

decision, taking into account the written comments and comments received at the

public hearing and subject to sub. (6m), and provide the cost allocation decision to

the responsible parties no later than 90 days after the close of the public comment

period under par. (ae). |

SECTION 15. 292;35 (3) (aw) of the statutes is created to read:

292.35 .(3‘) (aw) If a responsible party accepts the offer to settle under par. (as),
the résponsible party shall notify the local goyernmental unit of the acceptance. If
a responsible party rejects the offer to settle, the responsible party shall notify the
local governmental unit, in writing, of the basis for the rej ection no later than 30 days
after receiving the offer to settle. Upon receipt of notice of rejection, the local
governmental unit may request the department to select an umpire.

SECTION 16. 292.35 (3) (b) of the statutes is amended to read:

292.35 @3) (b) The department shall maintain a list of competent and
disinterested umpires who are environmental experts and are qualified to perform
'thé duties under subs. (4) to (6). None of the umpires may be employees of the
department. Upon receiving netice m&st‘ from a local governmental unit under
par. {a) (aw), the secretary or his or her designee shall select an umpire from the list
and inform the local govemmentél unit and fesponsible parties of the person
selected.

'SEcTION 17. 292.35 (3) (c) of the statutes is amended to read:

292.85 (3) (¢) Within 10 days after receiving notice of the umpire selected by
the department under par. (b), the local governmental unit may hotify the
department that the umpire selected is unacceptable. Within 10 days after receiving

notice of the umpire selected by the departrhent under par. (b), a responsible party
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SEcTION 17

may notify the department that the umpire selected is unacceptable or that the

responsible party does not intend to participate in the negotiation. Failure to notify

the department that the umpire is unacceptable shall be considered acceptance. ¥

SECTION 18. 292.35 (4) (a) of the statutes is amended to read:
292.35 (4) (a) The umpire, immediately upon being appointed, shall contact the

department, the local governmental unit, and the responsible parties that received

~ the offer to settle and shall schedule the negotiating sessions. The umpire shall

schedule the first negotiating session no _later than 20 days after being appointed.
The umpire may meet with all parties to the negotiation, individual parties or groups
of parties. The urnpire shall facilitate a discuseion between the local governmental
unit and the resporlsible parties te attempt to reach an agreement on the-design-and
implementation-of the remedial action-plan-and the contribution of funds by the local

governmental unit and responsible parties.
SECTION 19. 292.35 (5) of the statutes is amended to read:

292.35 (5) AGREEMENT IN NEGOTIATION. The local governmental unit and any of

the responsible parties mayenter into any agreement in negotiation regarding the

by the local governmental unit and responsible parties for the investigation and

‘remedial action.
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SECTION 19

SECTION 20. 292.35 (6) (a) of the statutes is amended to read:

292.35 (6) (a) If the local governmental unit and any responsible parties are

ﬁnable to reach an agreement under sub. (5) by the end of the period of negotiation,

the umpire shall make a recommendation, subject to sub. (6m), regarding the-design

and-implementation-of the-remedial action plan-and the contribution of funds for

investigation and remedial action by the local governmental unit and all résponsible

parties that were identified-by-theloeal governmental-unit listed under sub. 2r) (¢)

and that did not reach an agreement under sub. (5), whether or not the responsible

parties participated in negotiations under sub. (4). The umpire shall submit the

recommendation to the department for-its-approval, the local governmental unit, and

all responsible parties affected by the recommendation within 20 60 days after the

end of the period of negotiation under sub. (4) (c). The-department-mayapprove the

SECTION 21, 292.35 (6m) of the statutes is créated to read:

- 292.35 (6m) _RESPONSIBILITY OF TRANSPORTER. (a) If a transporter complies with
sub. (2g) (bg) 1. to 3., a local governmental unit or other person making an allocation
undei' sub. (3) .(a), an umpire making a recommendation under sub. (6) (a), or,
notwithstanding sub. (9) (¢), é'ﬁnder of fact making an apportionment under sub. (9)
(d) may not allocate to the transporter moré than 15% of the costs allocated to

responsible parties.
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SEcCTION 21

(b) 1. Except as provided in subd. 2., if a transporter fails to comply with sub.
(2g) (bg) 1. to 3. or provides false information under those provisions, a local
governmental unit or other person making an allocation under sub. (3) (a), an umpire
making a recommendation under sub. (6) (a), or, notwithstanding sub. (9) (¢), a finder
of fact making an apportionment under sub. (9) (d) shall allocate to the fransporter
more than 15% of the costs allocated to responsible parties.

2. If a transporter provides information imder sub. (2g) (bg) 1. to 3. after the

day on which the information is required to be provided and an explanation of why

the information was not provided sooner, a local governmental unit or other person

making an allocation under sub. (3) (a), an umpire making a recommendation under
sub. (6) (a), or, notwithstanding sub, (9) (¢), a finder of fact making an apportionment
under sub. (9) (d) may allocate to the transporter less than 15% of the costs allocated.
to responsible parties. |

SECTION 22. 292.35 (7) of the statutes is amended to read:

292.35 (7) RESPONSIBLE PARTIES SUBJECT TO AN OFFER TO SETTLE, AGREEMENT, OR
RECOMMENDATION. A i‘esponsible party that accepts an offer to settle under sub. (3)
(aw), that enters into an agreement under sub. (5) with a local governmental unit,
or that accepts the umpire’s recommendation under sub. (6), if the local
governmental unit does not reject the recommendation, is required to comply with

the offer to settle, agreement, or recommendation. When the responsible party has

complied with the offer to settle, agreement, or recommendation, the responsible

party is not liable to the state, including under s. 292.11 (7) (b) or 292.31 (8), or to the
local governmental unit for any additional costs of the investigation or remedial
action; the responsible party is not liable to any other responsible party for

contribution to costs incurred by any other responsible party for the investigation or
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SECTION 22
remedial action; and the respdnsible party is not subject to an order under s. 292.11
(7) (c) for the discharge that is the subject of the offer to settle, agreement, or
recommendation.
SEC'I‘IQN 23. 292.35 (8) (b) 2. of the statutes is amended to read:
292.35 (8) (b) 2. The responsible party aécepts an offer to settle under sub. (3)
(aw) or the local governmental unit and the responsible party enter into an

 agreement under sub. (5) or aécept the umpire’s recommendation under sub. (6);; the

responsible party does not comply with the requirements of the offer to settle,
a;greement_‘ or recommendation; and the local governmental unit recovers a
judgment against tilat responsible party based on the offer to settle, agreement, or
reéommendation. |

SECTION 24, 292.35 (9) (a) 1. of the statutes is renumbered 292.35 (9) (a) and
amended to read:

292.35 (9) (a) This subsection applies only to a site or facility that satisfies the
applicability provisions of sub. (2) and for which the remedial action specified in an

agreement under sub. (5) or arecomménda_tion"under sub. (6) is—eompleted has

SECTION 25, 292.35 (9) (b) of the statutes is amended to read:

292.35 (9) (b) ‘Except as provided in pars. (bm), (br), and (e), sﬁb. (7) and s.
292.’2 1, a responsible party is liable for a portion of the costs, as determined under
pars. (c) fo (e), that have been or will be incurred by a local governmental unit for
remedial action in an égi'eement under sub. (5) or a recommendation under sub. (6)
and for any related investigation. A right of action shall accrue to a local
governmentai unit against the responsible party for costs listed in this paragraph.

| SECTION 26. 292.35 (9) (c) of the statutes is amended to read:
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SECTION 26

292.35 (9) (c) The Except as provided in sub. (6m), the liability of each party
to the action to recover costs under par. (b) is limited to a percentage of the cost of the
remedial action that is determined by dividing the percentage of that party’s
contribution to the environmental pollutiori resulting from the disposal or discharge
of a hazardous substance at the site or facility by the percentage of contribution of
all responsible parties to the environmental pollution resulting from the disposal or
discherge of a hazardous substance at the site or facility. Section 895.045 does not
apply to this paragraph.

SECTION 27. 292.35 (9) (cs) of the statutes is created to read:

292.35 (9) (cs) If this state provides financial assistance for a site or facility, the
finder of fact shall apply the financial assisfance toward the amount that cannot be
collected from a responsible party because the responsible party is unidentifiable,
deceased, insolvent, or a dissolved corporation, before applying par. () to determine
thevliability of the responsible parties from Which it is possible to collect.

SecTION 28. 292.35 (9) (d) 7. of the statutes is created to read:

292.35 (9) (d) 7. The extent to which the party cooperated and assisted in the
process under subs. (2g) to (5).

(END)




